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The soaring cost of medical malpractice insurance has stimulated debate in many quarters.
Following a dialogue between the deans of the Yale schools of medicine and law, a group of
physicians and lawyers at the Yale School of Medicine examined the decision-making processes
involved in bringing a hypothetical malpractice case for both adjudication and compensation in
the courts.
A six-year-old child underwent early morning surgery for a tonsillectomy. All went well until
the evening following surgery, when the patient developed severe oral bleeding. The problem was
corrected by the surgeon and an anesthesiologist, but not until after the child had suffered severe
brain damage.
The medical, ethical, and legal issues surrounding this case are first discussed by the
participants. Peter Schuck ofthe Yale Law School then moderates a panel discussion which also
admits questions from the audience. The panel includes: Bernard Lytton, M.B., F.R.C.S.; Paul
Barash, M.D.; David Skolnick, J.D.; Karen Camp, R.N.; Virginia Roddy, LL.M.; William Rush,
J.D.; and Jay Katz, M.D.
The continued rise in malpractice premiums and awards has broad implications for
health care and the practice of medicine in this country. As one result, physicians are
practicing defensive medicine, which in turn contributes to theescalating costofhealth
care. Many scholars have attempted to analyze the problem, and numerous proposals
have been advanced; more than half the states enacted malpractice reforms in 1986
and 1987. The skyrocketing costofmedical malpractice insurance has been the subject
of a series of reports recently issued by the General Accounting Office. Concluding
that the malpractice problem is complex and defies simple solutions, the final report
recommended several actions to reduce the incidence of medical malpractice injuries,
improve communication, reform tort laws, evaluate alternative dispute resolution
mechanisms, and study the insurance industry. The American Medical Association
has also proposed a plan, and the Department of Health and Human Services
published a report and a model state law. While state legislatures continue to consider
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options, reforms enacted across the country are being tested for effectiveness and
constitutionality.
In the fall of 1986, a group of physicians and lawyers at Yale University School of
Medicine organized a multidisciplinary conference to examine the medical and legal
decision-making processes involved in bringing malpractice cases for both adjudication
and compensation in the courts. The purpose of the program was to improve our
understanding of what happens in a malpractice case from both the legal and medical
perspectives, to identify possible responses to the problem (such as improving commu-
nication between doctor and patient), and to examine some ofthe constraints (such as
elements of the legal system and resource allocation issues) on the potential for
solution. Evaluation of reforms, such as changes in joint and several liability,
contingency fees, the collateral source rule, periodic payment of awards, caps on
non-economic damages, physician discipline and review, and alternative dispute
resolution, was beyond the scope ofthis conference.
Discussion was based on a hypothetical case. During the first hour the case was
presented, followed by brief comments from each speaker. In the second hour, Peter
Schuck ofthe Yale Law School moderated a panel discussion, with questions from the
audience. The case was presented by Dr. Paul Barash, Professor and Chairman of
Anesthesiology, who discussed the medical aspects of the case. Attorney David
Skolnick reviewed the case from the perspective ofthe plaintiff's attorney, followed by
the Clinical Director ofSurgical Nursing at Yale-New Haven Hospital, Karen Camp,
who commented as a nurse and patient advocate. Virginia Roddy, Director and
Counsel for Medicolegal Affairs at Yale University SchoolofMedicine and Yale-New
Haven Hospital, provided the viewpoint of a defense attorney, and Attorney William
Rush talked about thepositionofthe insurancecompany. Dr. Jay Katz, whohas ajoint
appointment in the Schools of Law and Medicine, examined some ethical and policy
issues. Dr. Bernard Lytton, Professor of Surgery at the School of Medicine, made
opening remarks and commented as a surgeon during discussion.
INTRODUCTION
DR. BERNARD LYTTON: This first medicolegal grand rounds will focus on the issue of
professional liability at a time when America has a pervasive liability problem.
Because of the significant potential for liability claims, many physicians no longer
undertake to treat thosepatients who are a high risk formalpracticeclaims. I thinkthis
is, indeed, a sorry state ofaffairs.
The following dismal statistics provide some perspective on the magnitude of the
problem. The number of malpractice claims in 1975 was only 14,000. By 1983 it has
tripled to 42,000. The average award for a successful claim rose from $95,000 in 1975
to $338,000 in 1983 [remarks of Leon E. Rosenberg, M.D., at the Yale Law School,
December 1986]. A Presidential Committee has studied the problem, and many state
legislatures, including Connecticut's, continue to try to correct it. While having an
ameliorative effect, current legislative efforts have failed to address some of the more
fundamantal issues ofthis complex problem.
Recently, Dr. Leon Rosenberg of the School of Medicine and Professor Guido
Calabresi of the Law School engaged in a Deans' Dialogue to shed some light, rather
than heat, on this subject. Dr. Rosenberg raised the question of whether the legal
means being used to control medicine and the conduct of some lawyers implementing
the laws are moving our society in a direction such that the largest number of people
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have available the highest quality of health care. Dean Calabresi pointed out that the
tort system was being used tosolve a problem it had not beendesigned tosolve: namely,
the provision of compensation to victims of medical maloccurrence which results in
financial hardship. This interdisciplinary discussion was organized to follow up the
deans' initiative and to examine this subject further.
CASE PRESENTATION
DR. PAUL BARASH: A six-year-old female child was admitted for an elective tonsillec-
tomy and adenoidectomy (T & A). The history showed that, except for recurrent bouts
of tonsillitis and ear infections, she was normal and healthy. An early morning
tonsillectomy and adenoidectomy was accompanied by moderate blood loss but was
otherwise uncomplicated. The patient emerged from anesthesia with stable vital signs
and was transferred to the recovery area in stable condition. Recovery was uneventful,
and she was returned to her room.
There were no difficulties until 8:00 P.M. that evening, when a nurse noted that the
child had bright red blood coming from her mouth. The child was pale, with a blood
pressure of 70 over 50, and a heart rate of 130 beats per minute. Approximately one
minute later, the nurse called the surgeon's answering service and approximately ten
minutes after that, the surgeon returned thecall and asked the nurse tocall anesthesia.
The surgeon stated that he was immediately coming to the hospital from home. The
nurse paged theanesthesiologist, whoarrived two minutes later. Heevaluated thechild
and felt that she was in imminent danger of having a cardiac arrest. He decided to
attempt an awake intubation to secure the airway. The child was uncooperative, and
this procedure was unsuccessful. Approximately five minutes later (8:20 P.M.), the
surgeon arrived. After a short discussion with the anesthesiologist, the surgeon called
the operating room to book the case as an acute emergency. Unfortunately, the entire
operating room staff, including the emergency staff, were tied up with cases from
which no personnel could be spared. The arrival of additional operating room (OR)
nursing would have taken approximately 30-45 minutes.
The anesthesiologist and the surgeon decided that the urgency of the problem
warranted use of the treatment room adjacent to the Intensive Care Unit (ICU). At
approximately 8:25 P.M., the child was transported to the treatment area with the
following vital signs: the blood pressure was 60/40, the pulse was 150, and the child
was noted to be very pale. At 8:27 P.M., the anesthesiologist rapidly secured the airway
with what is called a "rapid sequence induction." The child was given ketamine and
succinylcholine, a muscle relaxant. An endotracheal tube was placed, and adequate
ventilation was assured by auscultation in five points. One minute later, at 8:28, the
patient became asystolic by electrocardiogram, and cardiopulmonary resucitation
(CPR) was begun with a code call. As resuscitative efforts continued, the surgeon
applied a suture to a bleeding blood vessel. Approximately ten minutes later, the vital
signs returned to normal (blood pressure 110/70, pulse of 120, respiratory rate of 16
with controlled respiration). The patient remained unresponsive. She was transferred
to the ICU where there was no change in the vital signs. At 9:30 P.M. the surgeon and
anesthesiologist spoke with the parents about the events that had occurred. At 11 P.M.,
the child was still noted to be unresponsive with decerebrate posturing. Three months
later she remained in a vegetative state requiring ventilator support. Are there any
questions?
MR. DAVIDSKOLNICK: Why didn't the nurse call the anesthesiologist first?
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DR. BARASH: Well, the patient was on a surgical service, and the surgeon was the
primary physician responsible for that patient. I would think that the nurse wanted to
call the responsible physician to let him know that there was a problem with his patient.
I would not find this an unusual sequence of events and feel that most nurses would
probably not call an anesthesiologist first for the type of problem involved. If she were
going to do anything, she probably would call a code rather than call for an anes-
thesiologist, but the child was not in a "code mode" yet, because she had a blood
pressure of 70/50. Although she had active bleeding, it was not something that a code
team was going to solve.
MR. SKOLNICK: I'm going to talk about what's involved in initiating malpractice cases,
particularly this case. While the child is hospitalized, the process may start in response
to repeated requests by the family to find out what happened and why, or someone on
the hospital staff may suggest that the parents see a lawyer. If the parents consulted
me, I would tell them that the mere fact that something happened to their six-year-old
daughter in the course of a tonsillectomy, in and of itself, does not prove malpractice.
Furthermore, I would tell them that I cannot assure them that this is a viable case or
that I can successfully recover damages until I've reviewed the entire hospital record
and consulted with experts who will review the record for me. The record seldom
contains all the answers to the questions that will be raised, and although I'm not an
expert in the field, I will read relevant medical texts to apprise myself of what happens
during a tonsillectomy.
Unfortunately, under our system, I cannot call Dr. Barash after I've examined the
records and ask him to meet with me to answer questions. As he should, Dr. Barash will
say he'd like to meet with me because he has nothing to hide, but that he'd better check
first with the legal people. Angela Holder or Jenny Roddy will properly advise him not
to meet with me nor to answer any questions. As a plaintiff's attorney, therefore, I have
no way of answering these questions without bringing suit. Under our law, I cannot
notice the deposition of Dr. Barash or force him to give me a statement, under oath or
in any other way, without first bringing suit. In order to get a clear picture as to
whether or not there are grounds for a suit, I think there ought to be a way to have a
confrontation on an informal basis without needing to bring suit.
The only time there is a successful malpractice prosecution is when a physician is
willing to testify as an expert for the patient. The expert must be willing to state either
that something was done that shouldn't have been done or something that should have
been done was not done. In other words, an expert must testify that there was a
departure from the normal and appropriate standard of care. If my experts tell me that
there are grounds for suit, I will represent the family and bring suit. If the child is
comatose, hundreds of dollars a day are being spent. Pediatric neurologists will tell me
that ifthe coma has persisted for three months, it is likely to be irreversible. The family
may or may not have adequate coverage, and the child has had any meaningful life
taken from her.
I have a number of additional questions. Were the nurses taking vital signs at
reasonable intervals? Was the bleeding noticed as soon as possible so that this child had
the best chance possible? Why wasn't there a physician in house? If such elective
procedures are done, and the surgeon is, as can be expected, going to leave the hospital
at some point, shouldn't there be a physician available to take a patient back to the OR
ifan emergency does arise? Why wasn't there an ear, nose, and throat (ENT) resident
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available to take the child back to surgery without waiting the 20 minutes that it took
the surgeon to arrive?
Also, were the dosages of ketamine and succinylcholine appropriate? Succinylcho-
line can produce bradycardia. Why wasn't atropine given to counteract the bradycar-
dia? Why was there an attempt to pass the endotracheal tube with the patient awake?
Did additional trauma increase the bleeding? Was the management of the code
appropriate? Was the suture material used by the surgeon on the artery that bled
appropriate, and was it placed appropriately? These medical questions would have to
be answered by experts. Nonetheless, if the chart doesn't contain needed information,
experts can't speculate about what was done or not done. In a case like this, then, there
may be no way for the attorney representing the family to get a clear picture of what
happened until after suit is initiated. And suit cannot be initiated unless the plaintiff
has an expert willing to state that a departure from the normal standard of care has
occurred.
A number of other issues are involved. These cases are taken on a contingency fee
basis, which means that, in the event that there is no recovery, the family owes the
attorney nothing for his work. The reason for this is that families who face extremely
large medical and hospital expenses could not afford to hire counsel ifthey had to pay
an attorney on an hourly basis to prepare thesecases. Ifthe case is notbrought because
it is not felt, after appropriate investigation, that the case can be won, the family's only
expense would be the out-of-pocket costs that the attorney incurs for obtaining the
record. It should be noted that the cost ofa record following a long hospitalization and
for physician review ofthe record can be substantial.
DR. BARASH: David's comment that a member of the staff would advise the family to
go see a lawyer was news to me. Which members ofthe staffmight advise a patient in
our hospital to see an attorney?
MR.SKOLNICK: It might be a resident, intern, or nurse. It commonly happens.
DR. BARASH: Let me address the anesthesia-related questions you have. The first issue
was the attempted intubation on the floor when the problem first developed. It's a
classic problem, and the anesthesiologist is in a difficult position. For the patient, the
main risks are potentially life-threatening aspiration pneumonia with the consequent
need to secure the airway as rapidly as possible. By putting a tube into the windpipe
while thepatient is awake, thepatient can maintainvital reflexes in an effort to prevent
aspiration. It's difficult to get children in this age group to cooperate, particularly
under circumstances like these. But I feel the initial treatment would have been remiss
if an attempt to intubate had not been made. I recognize that during the attempted
intubation additional trauma might have occurred in the tonsillar bed where a suture
had already broken loose, but we hope the anesthesiologist did not cause additional
trauma.
As for the issue of what happened in the treatment room, the anesthesiologist
requires only three things to give a general anesthetic: suction that is powerful enough
to remove any material present in the airway, a stretcher or table that goes into
head-down position, and a source of oxygen for positive-pressure breathing. In many
cases, anesthesiologists are being requested to give anesthesia outside ofthe OR. As in
this case, conditions may not beideal, and the risk has to beweighed against the benefit
to the patient. The anesthesiologist felt that equipment in the treatment room was
adequate to give a safe anesthetic. He did not give atropine because it blocks thevagal
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activity and, like ketamine, accelerates the heart rate. The child already had a rapid
heart rate, so the anesthesiologist probably decided not to expose the child to an
additional cardiac accelerating agent.
Under the facts of this case as written, the tube was in the right place. The
anesthesiologist listened, the procedure went on, and the code was completed without a
change in the position of the tube. I think the question is: what constitutes adequate
coverage ofany patient, and was there adequate staffcoverage? Why did so much time
elapse between the time the nurse noticed the bleeding and the interventions?
DR. LYTTON: Paul, could the arrest have been secondary to the succinylcholine, and
would atropine have been appropriate?
DR. BARASH: The arrest certainly could have been secondary to the succinylcholine,
and atropine would have been appropriate.
DR. LYTTON: I want to make two comments about the surgical intervention. We can
assume that the sutures were properly placed and that the proper suture material was
used. There are a variety of reasons that sutures come off. Tissues may just break
through, or the suture falls off. There was no acute bleeding at the time of the surgery.
With regard to the adequacy of staff coverage, we should remember that half of the
hospitals in the country don't have residents. In those hospitals, there would be no ENT
resident to call, and one would have to rely on the in-house physician and the attending
surgeon.
MS. KAREN CAMP: I'm going to break my comments concerning the role of the nurse in
this situation into three sections. The first facts to look at are the immediate actions
after the nurse found the child bleeding. Nursing care up to the point of finding the
child bleeding was probably routine. The nurse did the right thing in summoning the
surgeon for help. In a small community hospital, the first call should, indeed, be to the
primary physician, although it is not unusual to have a pediatric house staff person
available for sick children. The other action that the nurse might have taken in the
event that there wasn't a physician more readily available was to use the code team.
Every hospital has some form of code team. Of course, on finding the child, the vital
signs would be taken and recorded. Another fact we can assume is that the intravenous
(IV) was running on this child. It is routine to leave an intravenous in a child until she
can drink. It would not be unusual for the nurse automatically to open that up to
provide more fluid for the child. The nurse can also initiate oxygen therapy, and I'm
sure one ofthe first things done would be to call Respiratory Therapy to get oxygen for
the unit. In this case, a pediatric house staff person initiated a call to the blood bank to
procure blood for the child. It is routine to have a blood sample in the blood bank until
after the procedure is finished and the child is stable.
The nurse's second major responsibility was to support the child until help arrived.
It's likely the family was there with a six-year-old, at 8:00 at night. We have a
responsibility, usually assumed by a nurse not directly involved with the patient, to take
the family aside, stay with them, reassure them, and give them information as the
scenario evolves.
Once the decision was made to use the procedure room instead of going back to the
operating room, the nurse's primary responsibility was to ensure that all of the
equipment necessary to perform the emergency procedure was available. Because
bleeding following a T & A is not really unusual, many hospitals have T & A hem-
orrhage sets available on all patient care units. As a result, all tonsillar bleeds do not
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necessarily go back to the operating room. Other responsibilities the nurse had were to
assist the physicians and to keep records. She must keep precise times and record all
the medications so there is an accurate record ofevents.
I'd also like to talk about what happens and how the staffand family react after an
incident like this occurs. One of our responsibilities is to report such events to our
risk-management department. Every member involved in this kind of case has an
obligation to assess what happened, whether something could have been done dif-
ferently, and whether hospital policies and procedures adequately meet the situation
involved. A critical response is an ongoing communication process for the rest of this
child's hospitalization. It is essential that the appropriate people frequently talk to
family. The nurse very often is left to arrange a meeting with the family to provide
information about what happened. Finally, it should be noted that therolesofthe nurse
change, depending upon whether it is a rural community hospital or a major medical
center.
DR. BARASH: Karen, in the ten minutes that the surgeon took to respond to the nurse's
call to his answering service, what other responsibilities did the nursehave, becauseshe
didn't know exactly when that call was going to be returned? When would it have been
appropriate for her to have sought additional medical help, or was that responsibility
relieved once the pediatric house officer arrived?
MS. CAMP: I think the nurse has an obligation, after attempting to locate a particular
individual, to continue to search until she finds a physician. In our initial scenario, it
did not look as ifthe pediatrician was very far away.
MR. SKOLNICK: It seems that there's a major problem with the medical care in this
case, or just the unfortunate nature of it. Was everything possible done between 8:00
and 8:20, before the surgeon arrived, to promote hemostasis and replace fluid volume?
It seems as if there was profound hypotension at that point. This condition would be a
major issue in terms of the standard of care. I'm not really satisfied about the
8:00-8:20 time in terms ofhemostasis nor about whether or not there should have been
other treatment in the meantime.
DR. BARASH: Well, this situation obviously required the help of a special surgeon, an
otolaryngologist, to secure the tonsillar bed, so the only therapy that could have been
done at this time was volume replacement. I think it would have been very difficult to
try to put a finger in thechild's mouth to stop thebleeding. Therefore, basically all that
the treatment team could do was to start handling fluid replacement with the hope that
somebody would come and be able to do the definitive procedure.
MR.SKOLNICK: Could another available surgeon have handled this problem before the
attending physician arrived?
DR. BARASH: It is not easy to deal with a pediatric airway when blood is coming out
very rapidly. It would be difficult for a different surgical specialist to handle the
problem, and it might make the situation worse. In our scenario, the surgeon arrived
from home in ten minutes.
MS. VIRGINIA RODDY: In a major tragedy like this, the family and those who took care
of the child are devastated, and the family wants answers. As the doctors and nurses
are trying to take care of the child, to document the chart at the same time, and to
figure out what they can do differently or better, they're also, I hope, trying to deal
with the family and explain what has gone wrong. Families ask hospital staff, "What
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happened? What should I do next?" Frequently the response is, "Look, I'm a doctor,
I'm a nurse, I can't tell you about your legal rights. You'll have to ask someone else
about that." That gets translated into, "See your lawyer." I've often heard doctors and
nurses say, "All I said was call me later if you want a more complete scenario ofwhat
happened." That's often translated into, "We covered upsomething. Call melater, and
I'll explain it to you."
At Yale we have several lawyers available for consultation. Many community
hospitals don't have that service available for whatever reason-probably cost-but
there are many things that can be done initially in response to this kind of situation.
The first action anyone would want to take is to make sure the family is carefully
informed and staff is responsive to their concerns.
Second, we would make sure that the chart is being documented as completely as
possible. That is critical if there is a lawsuit or a claim. It's also critical to the health
care people, who will want to go back and find out what went wrong. After all, we're in
the business of health care, and we want to know if we did something wrong or if we
could have handled the problem better. Next, wewould want to look at issues related to
(1) securing the record if there are going to be concerns about the case, and (2) telling
people how to respond to questions raised by the family and advising nurses and doctors
on their legal responsibilities in the situation. I would have anticipated, in a case of
these dramatic proportions, to have been called sometime that evening, not the next
morning, with some discussion about what to do next. It is not unheard of for lawyers
representing the family to be called into the hospital in the middle of the crisis. And
when a lawyer shows up while we're still trying to figure out what's wrong with the
child, matters can get a bit complicated. Are we defense-oriented? Yes. We have to
look at how we're responding to questions so that we have not given information that, at
a later point, is misconstrued in some fashion. But I would hope that people would call
me and let me worry about the legal fine-tuning while the doctors and nurses worry
about their patient and the patient's family.
Let me move past the crisis itself and talk a little bit about how I would deal with a
case like this. First, I would want to get very complete information, just as David says
he would, from the people involved in the case. Did we have the appropriate equipment
available? Did we do something wrong during the surgery? Did we really have no OR
to take the child to and why? Was the chart well documented? If the chart has
disappeared, we have some big problems. Do we have accurate recording in the chart?
Do people tell a consistent story? Or do people tell very different stories, either because
their memories don't serve well or because they're not telling the truth? The latter is
usually not the case, but that's a question I would ask. Do we have policies that were
violated in the hospital? Probably not, in this case.
This devastating case is a big deal in the medical malpractice sense in terms of how
to defend the case, because there's no negligence. I'm sure there will be many people
who feel that this is a known risk ofthe procedure. Even though this kind ofoutcome is
unexpected in a tonsillectomy, it can happen. We'd want to defend this case ag-
gressively, but what would you do if you were representing a hospital and a group of
physicians concerned about their professional practice if the family said, "Fine, we'll
settle for $50,000." This child is still on a ventilator. It's costing a hundred thousand,
probably more, a year to take care ofthe child. The family recognizes there's probably
no malpractice, but they want $50,000, $100,000 to settle the case. Think about that,
because many physicians say, "We will defend it to the hilt. We didn't do anything
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wrong." Assume we did nothing wrong in this case. What would a jury do with this
case? Would a jury of six lay people in Connecticut think that we were wrong in any
way? And would they think that a child who went in for a simple tonsillectomy and
came out severely brain-damaged is worthy of any sympathy? Anyone involved must
think through these unpleasant issues. As in-house counsel at the hospital and medical
school, we try to balancethe reactionsofthe health carepeoplewhofeel theyhavedone
everything right or, in some cases, have not and want a resolution for the sake of the
family, for their own sakes in terms of publicity, or in terms of escalating insurance
premiums. This tragedy would play out in court for a very long time.
My final comment is about experts. We all know there are experts for hire. The fact
that there would be an expert available to say that something went wrong in this case
wouldn't impress me a bit. The considerations are the credentials ofthe expert and the
fact that the relatively few casesthatgo to trial arethose in whichliability isvery much
in question, the two parties cannot agree, and it's an issue ofexperts.
MR. WILLIAM RUSH: I'm the fellow that generally gets the case from the insurance
company. First of all, we have to recognize that physicians aren't alone in being sued
for professional liability. Architects, engineers, accountants, and lawyers alsoget sued.
Sometimes questions are raised as to what role the insurance company plays, I play,
and the particular defendant plays. All these cases involve a similar issue: the exercise
of professional judgment. We talk about deviations from standards in the exercise of
judgment. They all involve technical areas, as David has mentioned. Heand I probably
begin reviewing a case by assuming that we know nothing because that's one way to
find out information. A major concern is the designation of issues around which the
case is going to be resolved. To do that, I do not need to be a doctor. It does mean that
sooner or later I must know as much about certain of the procedures as the people,
primarily the experts, on the other side know.
The first problem is to identify what those issues are. In this case, there is a crucial
period starting at 8:00 P.M. and ending 29 minutes later, when procedures are started. I
want to review each and every decision made during that period, why it was made,
what indications there were for it being made, and what contraindications there were.
Generally, if I come into a case after I have the complaint, I do not wish to rely upon
what David alleged in his complaint. I like to know about the problematic facts as soon
as possible because, in most instances, they can be addressed. The good points in your
favor always have a way ofcoming out, usually when you want them to come out. The
bad aspects of a case have a way of coming out when you don't want them to come
out.
I also have to be cognizant of those with whom are we dealing: a hospital, a
physician, or two different sets of physicians. David may sue the surgeon and/or the
anesthesiologist and/or the hospital and its employees. One ofmy initial problems is to
identify any true conflicts between the various defendants. Presumptively, each will be
represented by a different attorney, so there's no technical conflict. I have to decide,
however, in which areas I can cooperate with the other lawyers, based on whether our
interests are identical or conflicting. In defending the action, we would be involved in
the pleadings and the discovery, selection ofthe experts, and the actual trial. As Jenny
mentioned, the issue is not really what the attorneys involved think about liability, but
what thejury is going to think. Just because there is a tragic injury does not mean that
there should be major sums ofmoney paid.
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Whether working for an insurance company, physician, hospital, or engineer, as far
as the investigation, pleadings, discovery, and trial of the action is concerned, the
doctor, hospital, orengineer is myclient, not the insurancecompany. If, indeed, there is
a problem about whetherthere is insurance coveragefor theparticular incident, thejob
ofthe insurance company attorney and the lawyer representing the doctor, hospital, or
defendant is not to avoid insurance coverage but, ifanything, to provide a basis so that
coverage exists. I do not advise insurance companies about whether policies cover an
incident I am handling for a defendant. Ifthe insurance company asks me, I tell them
there is coverage because the guy needs the coverage. That's not necessarily a legal
opinion. That's what my client wants and deserves. If there are coverage issues, the
insurance company usually gets other counsel to advise it as to the insurance aspects.
On rare occasions, I have not allowed the insurance company to interview my client,
their insured, even though the insurance company is paying me for representing that
client. I have said, "If you want to interview the client, it is to be done in my presence
and I, not the client, will answer certain questions." If a doctor were my own private
client, in the absence ofinsurance, I might give him an opinion he didn't like as to my
evaluation of the case. I do it all the time in non-insurance matters. The client not
represented by insurance can accept or reject my advice. By comparison, the mal-
practice defendant cannot choose to accept or to reject my advice. Depending on how
the policies are written, the insurance company usually has the right to have the case
settled.
A major problem exists when insurance coverage is inadequate to take care of an
expected or possible verdict in the case. If one of the defendants in this case had
$100,000 worth of insurance, it obviously would not be enough. In that situation, I
would never give the insurance company an opinion not to settle. It would be their
decision. I would not put my client, the physician, in a position that could be damaging
to him or her in the final analysis of the case. In summary, we try to represent the
defendant from the posture of an attorney being paid by someone other than the
insurance company. I cannot recall any serious questions that have ever arisen in the
25-30 years that I've been practicing, but the potential for problems does exist,
particularly with regard to settlement of a case. The doctor may have strong feelings
about whether the case should be settled. It can be difficult when you workclosely with
somebody, and neither you nor he has the right to settle the case. The insurance
company makes that decision. Quite often we deal with people from the insurance
company, whom we knowquitewell, and they will accept our advice. As far as any true
conflicts go, however, our allegiance is to the person who was sued, who has paid for
and received insurance coverage, and not to the insurance company.
DR. JAY KATZ: I will treat this case as a real rather than a hypothetical case. And it is a
tragic case. The surgeon performed the operation competently. When complications
occurred, they were handled competently, within the constraints imposed by the
facilities and staffing ofthe hospital. Yet we are confronted with a young girl who will
never be able to experience the joys and sorrows of life, with grieving parents who
wonder what has happened, with physicians grieving about what they had wrought, not
through negligence but by the intervention ofcruel fate, with physicians feelinggriefat
the specter of a lawsuit that they consider unfair and unjust, with lawyers who have
entered the scene in droves, as they have this morning. Ofthe seven participants in this
panel discussion, four are lawyers-perhaps four and one-half, if I am counted as a
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lawyer by virtue ofbeing a professor oflaw. I am not an ethicist. I am a physician who
has spent most of his professional life living among law students and law professors,
and who has been interested in the problemsofprofessional responsibility and decision
making between doctors and patients. What went wrong? A great deal, perhaps.
Matters that go beyond this case to issues deeply routed in the traditional practice of
medicine.
What were the surgeon's professional convictions about the indications for T & As
in general and in this case in particular? Considerable controversy exists about
indications for T & As, with some physicians justifying them on the basis of an
unspecified number ofthroat infections, or on the basis offive or more episodes in each
of two successive years, and with some physicians opposing them entirely. Whatever
the surgeon's professional beliefs, they will affect his decision-making dialogue with
the parents. Was he aware of how his beliefs might shape in decisive ways what he
would say to the parents about the pros and cons ofperforming this electiveprocedure?
He could have decided, both rightly and wrongly, to place a greater emphasis on
watchful waiting, rather than surgery. Making either recommendation places strains
on disclosure and consent. At the same time, there can be too much reliance on
informed consent, that is, on allowing parents todecide, when indeed the recommenda-
tion for surgery should not have been made in the first place. What were the parents
told about the treatment alternatives and risks? Were the risks made light of because
the incidence of serious surgical complications is so rare?
What inferences should be drawn from the fact that in this hospital, no operation
room was immediately available and no staff was on hand to intervene immediately
after complications were discovered? Should the parents have been told that the
facilities in the hospital were limited and that they might wish to take their child to
another hospital with more adequate facilities and staffing? In a well-functioning
hospital system, should an operating room and staffalways be available to take care of
inevitable, although rare, complications? Perhaps I'm asking for too much. Were the
delays avoidable?
What did the surgeon tell the parents soon after the child had suffered from the
complications and at a time when it was not yet clear whether thecomplications would
forever affect the quality of her life? All too often, I believe, physicians say too little,
either out offear of a lawsuit or on instructions fromhospital attorneys that it is better
to say less than more and leave conversations to the attorneys. When doctors hesitate,
parents cannot help but be left with nagging questions. Are the doctors trying to hide
something?
Does our society need to distinguish better between inevitable complications and
those due to negligence? Ifcomplications were the result ofnegligence, should patients
or their families be informed of that fact? Customary practice all too frequently has
dictated not to admit negligence and to leave it to patients or their enterprising
attorneys to discover these facts. The lamented fishing expeditions and discovery
procedures by attorneys are a direct result of patient-clients not being sure whether
something was hidden from them. Finally, in instances like the one before us, where a
tragic outcome may have been due to an inevitable error, do we wish to endorse
compensation mechanisms based on liability without fault? If so, should we promul-
gate such societal policies only in instances when physicians have responsibly carried
out their decision-making obligations and when no serious negligence occurred? I
would answer that question affirmatively because I am afraid that, if all claims of
33PICCIRILLO AND GRAF
serious complications are settled under the rubric ofliability without fault, physicians'
commitment to individual professional responsibility will become seriously under-
mined.
MR. PETERSCHUCK: Each ofthe panelists will now begiven a few minutes to respond to
anyofthe points andquestions that have been raised in prior discussion. Then I will ask
some questions raised by the earlier discussion, and we'll solicit your questions and
comments. I hope the discussion will use the case as a way ofexploring the issues that
have been raised with respect to the relationships among patients, doctors, insurers,
and lawyers. Let's begin with Paul.
DR. BARASH: There are two areas that I would like to discuss further. The first is the
discussion of risk with the parents and the child and the second is the availability of
hospital resources.
Should all ofthe risks ofanesthesia be discussed in every pre-operative interview, or
should the anesthesiologist try to assess whether patient or parents really want to
discuss that type ofrisk? This patient was healthy, but ifthe patient had other medical
illnesses which would increase the surgical risk, what is the anesthesiologist's responsi-
bility? In this particular case, I feel that there are certain things that we would explain
in a simple way to the child and in more detail to the parents. I definitely feel that the
issue of risk should come up the night before the elective surgery.
With respect to hospital facilities, how should resources be allocated in an emer-
gency situation? Our rule ofthumb at Yale is to keep open at least one operating area
for trauma to come up immediately. In this case, that facility was used, and it becomes
a question of how much the hospital is willing to spend to keep additional resources
available. How many people should we be prepared to handle? How reasonable is it for
the hospital to cover all the contingencies?
MR.SKOLNICK: I'd like to talk about what ajury would be likely to do with this case. I
think it's important that everyone understand that solely because we're dealing with a
six-year-old who has had a devastating injury and will never recover, this is not an
automatic winner before ajury. The point is that the law is very clear: no matter how
sympathetic the case is, or whether the child is brought into the courtroom, thejury in
this case will not even be allowed to consider whether or not the child and the child's
family deserve compensation unless and until the plaintiff produces an expert who
testifies that there's been a deviation from normal standards ofcare. IfI as that child's
counsel had to rest my case without an expert, defense counsel, Bill Rush, would move
for a directed verdict. That means, "Judge, I'm telling you there is no reasonable
question in this case for ajury to consider and therefore you should not allow this case
to even be considered by ajury and, as a matter oflaw, you should enterjudgment for
the defendant." And that would happen. Therefore, it is most important that the
plaintiff have an expert.
Now once you have an expert in a case like this, chances are it's a winner for the
plaintiff. It's a winner for the plaintiff because there will be a jury of six lay people,
probably four or five ofwhom have undergone the exact surgical procedure in this case
or who have children who have, and that's very unusual. Theplaintiffhas a tremendous
edge whenjurors assume that something must have happened. The law on "informed
consent" clearly states that it is incumbent upon the treating physicians to disclose
those risks which the law says are material and relevant to the patient's informed
choice to consent or not to consent to a particular treatment. There's noquestion in this
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case that post-operative bleeds are known risks following tonsillectomies. They don't
happen very often, but they happen. If the physicians or the hospital argues that this
was a known risk for which no one was responsible, my response is, "Ifyou knew it was
a risk, how can you have a set-up which allowed 20-25 minutes to go by before the
child was able to receive any meaningful treatment to control the bleeding?" That is
what I think makes this case a winner. Ifyou know that something like this can happen,
then at least be equipped to meet the problem and treat it in a timely, effective
fashion.
MS. RODDY: I agree with David's comments about what would happen in court,
although few directed verdicts actually occur. It's certainly true with very few
exceptions that a case will not get to ajury without an expert. I reiterate, though, that it
is not impossible for either side, defense or plaintiff, in most cases to find someone,
particularly in a case like this where there are issues, questions, and problems.
Generally, the medicine looks pretty good, but there are some gaps, as David has
pointed out. Why didn't you have the appropriate resources? Why didn't you move
more quickly?-and so on. There is no question that the plaintiff could get an expert,
and we would probably lose the case. Many medical malpractice attorneys think that
juries are pretty good on the issue ofnegligence. I think they come in extremely anxious
to do their civic duty, listen closely, do what the judge says, and follow the rules of
court. If the expert David brings in, for example, is not a very good expert or doesn't
make sense to them, then we might very well win the case.
There is, however, a problem with howjuries handle the issue ofdamages. A damage
award may include compensation for medical expenses, lost earnings, impaired future
earning capacity, pain and suffering, mental anguish, and loss ofconsortium. Ifwe lose
this case, and this possibility is what we're trying to balance in deciding whether to
settle it, how much do you think thejury is going to award? $100,000? $500,000? How
much is this case worth? Well, it's worth a lot of money if it is lost, something the
insurance company and others have to think very carefully about. A defendant can go
to court and say, "I really want to win this case and vindicate myself," and that's
important. But when you lose for three million dollars, guess on which page of the
newspaper the story will be.
I have never seen a case yet which is possible to defend by saying, "We didn't have
the resources because it's just too expensive." I'm not saying this is right or wrong.
Nobody wants to hear about what you didn't have available for his or her child.
MR. RUSH: I would rather try this case before a jury than a judge. One ofthe problems
in this case is that someone noticed at 8:00 P.M. that there was something wrong with
the child. There was a 15-minute delay before a physician, the anesthesiologist, looked
at the child. What explanations are there for that 15 minutes? If you have trouble
explaining or can't convince a jury that what you did was reasonable, then it may be
that it was not reasonable.
DR. KATZ: I think it was Justice Holmes who said that hard cases make bad law, and
most malpractice cases, like this one, make bad law because they are so controversial.
This case might be decided on the basis of malpractice or, as it probably would be, on
the basis that the child will need financial support for the rest of her life. That has
nothing to do with many ofthe issues ofmalpractice. I believe that some ofour medical
experts should be hauled before ethics committees ofthe Connecticut Medical Society
and told, "How could you testify in this case the way you did? It's unconscionable and
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unprofessional, and if you continue you may want to consider whether your behavior
comports with acceptable professional practices."
We also haven't done our homework with respect to the problem of medical
uncertainty. There's so much in medicine that is still uncertain, and yet we haven't
figured out how to communicate this uncertainty to patients in a therapeutic fashion.
To the extent that risks are important in order for the patient to arrive at a decision,
those risks have to be communicated to the patient weeks before she has become, in a
sense, a prisoner of the hospital. If risks are discussed the night before the operation,
maybe after medication already has been given or after the family has made all the
arrangements, it is not realistic toexpect thepatient or parents tosay, "Thank youvery
much. I'm going to sign out immediately."
MR. SCHUCK: It seems to me there are at least three levels on which to analyze this
problem. One is with respect to this particular case-what happened, what went
wrong, and why. The second has to do with relationships: the structural, institutional,
and professional relationships that produce these cases. And the third level is with
respect to resolving the malpractice problem in a better way than it is being resolved
now. Are there other ways in which these types ofdisputes might be resolved that are
less costly to society, less traumatic to patients, less damaging to physicians, and,
finally, less damaging to the communication between professionals and families?
Perhaps with your questions we can try to elicit a set of observations, proposals, or
insights that will address these different levels. In addition, it seems to me, there are a
couple ofperspectives that would be valuable in understanding disputes like this. One
has to do with possible conflict between the anesthesiologist and the surgeon. Dr.
Lytton has agreed to give us his view of the case and how it might differ from that of
the anesthesiologist. Second, if we have a journalist in the audience, I would like to
know how he or she would cover this type of dispute, and what consideration, if any,
would be given to the reputation ofthe physicians or the sensibilities ofthe injured girl.
Would there be any follow-up when the case is dismissed, settled, or resolved against
the plaintiff?
DR. LYTTON: Jay raised a question regarding whether the surgery should have been
done in the first place. I think we have to assume, for the sake of argument, that this
situation was discussed with the parents and that risks and benefits were reasonably
analyzed. I don't know that every surgeon, when he talks to parents, states thatdeath is
a possible outcome, especially in a minor procedure like this, which has a very small
chance of serious complication. I think you have to intimate that there's no procedure
that doesn't have a potential for complication. In this case, the surgeon should stand as
one with the anesthesiologist. I think that the two are inextricably bound up and the
fact that the ligature came offisjust as much an untoward complication as is thechild
having an arrest from a difficult intubation.
DR. BARASH: The anesthesiologist is put in one of the most terrible situations that is
intrinsic to the practice of anesthesia: an airway problem which puts the patient at
great risk. It may bethat thecardiac arrest was not related towhat theanesthesiologist
did. It may be related to the fact that the child was not given a blood transfusion to
make up for the intraoperative blood losses. Perhaps the post-operative fluid order was
inappropriate because the amount of fluid was not sufficient to compensate for
bleeding that occurred during the original surgery. It may not be just that the
anesthesiologist gave a syringe of medication and then something bad happened. The
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patient was in shock at that point. The only thing they could have done was to put the
child to sleep and suture the vessel. So I agree with Dr. Lytton. We all have to hang
together, but I do not believe we are doing that to protect the anesthesiologist in this
case.
DR. LYTTON: The surgeon is dependent on the anesthesiologist for securing the airway
and placing the patient in a position where he can control bleeding. At the same time,
the anesthesiologist is having difficulty establishing an airway in a child who has
developed a surgical complication. They are interdependent and working for the same
goal. There is a tendency for us automatically to think it's the other person's fault.
DR. TAE-HEE OH: I am the Chairman of Pediatric Anesthesiology. It's very unclear to
me, in this case, who the defendants are: the hospital, the anesthesiologist who gave
anesthesia in the morning, the anesthesiologist on call who couldn't intubate the
patient, or the nurse. Is the anesthesiologist who, in the morning, discussed all the
complications including cardiac arrest with the parents and who gave the anesthesia
and went home still liable in this case?
MR. SKOLNICK: The limited information available doesn't allow me to conclude
definitely who the defendants would be, but the possible defendants in this case would
be the surgeon, theanesthesiologist whowas called fortheemergency, andthe hospital,
if the claim were made that they should have had a surgeon available to take this
patient back to surgery earlier. I wouldn't want to sue the nurse because, first of all,
juries don't like it when you sue nurses. I would get no advantage in suing a nurse
because, if the nurse was the employee of the hospital, the hospital would be re-
sponsible for any negligent act that she performed, and all I would do in making the
nursean additional party would be toget another attorney into thecase. I want to bring
an action that has the least number ofparties, because then I have the least number of
attorneys fighting me and the least number of prospective challenges in the jury
selection procedure ifthe case comes up for trial.
MR.SCHUCK: David, do you have as much information available to you when you file a
complaint as you have now from this case summary?
MR. SKOLNICK: I very often do not have as much information available to me when I
file my complaint, because I don't have as detailed a chronology as you've given me.
And, as I said, I'm prevented in most instances from talking directly to a prospective
defendant.
DR. GEORGEGRAF: David, I would suggest that this sort ofscenario could take place in
many smaller hospitals. There are many institutions without in-house coverage and,
therefore, physicians must come in from home to answer emergencies. Are you im-
plying that all those hospitals and physicians are liable if an emergency such as this
should occur?
MR. SKOLNICK: I think I am implying that. It's clear that when patients go to a small
community hospital for surgical procedures, whether these be elective or otherwise,
they incur risks that they do not face in our metropolitan hospitals with house staffs.
It's an issue that deserves some study.
MR. KENNETH LEARY: As a Connecticut attorney, I'd like to know whether David
thinks that talking directly with a potential defendant would affect the number of
malpractice suits.
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MR. SKOLNICK: Yes, I do. There are times when talking would divulge information
which would be helpful to the other side. And if that's true, isn't it really a case that
should be disposed of quickly by settlement? And if there is no information that's
helpful to the other side, full disclosure will at least enable plaintiff's attorney
effectively and intelligently to apprise his client that there's no basis for suit.
MS. RODDY: Insurance policies often prohibit you from speaking with the people who
have told you they're planning to sue or your rights may be abridged under the policy.
Second, and perhaps more important, we get plenty of cases in on a lawyer letter
saying, "I'm thinking offiling a law suit." Although we may not resolve it, we certainly
are willing to sit down and talk with a plaintiff's attorney; however, I won't let my
clients meet with them without me there. The problem with allowing them to speak
alone is that unfairquestions can be asked. I care more about properpatient carethan I
do about defending lawsuits, but let's not be naive.
MR. SCHUCK: Let me draw upon some points raised by a number of the panelists,
especially Jay Katz. What do you tell the parents about what went wrong and why, or
what the prospects for their daughter are? Do the answers to these questions vary,
depending upon whether thephysician was advised by a lawyer beforemeeting with the
parents? If the answers are different, it suggests that Jay is correct in that lawyers
somehow distort the relationship between doctor and patient. On the other hand, is it
really the intrusion oflawyers, or is it the fact that the physician knows that, becauseof
the legal environment, he may well be brought to trial?
DR. NINA HOROWITZ: As a member of the surgical staff, I think most surgeons would
view themselves as being the responsible physician for the patient, despite the fact that
this was clearly a joint problem. Your question really focuses upon whether, in
pre-operative meetings with the family and the patient, a full discussion of risk took
place, during which bleeding was carefully discussed. Although it's a rare complica-
tion, it needs at least to have been mentioned. The anesthesiologist, although a very
critical person, is not the person with whom parents want to speak. Jenny, what kind of
advice would you give to the surgeon, the anesthesiologist, or both with respect to what
ought to be communicated and what ought to be withheld from the parents?
MS. RODDY: I don't think anything would be said differently if I or a defense attorney
were called. There is a misconception that a defense lawyer would interfere in the
physician-patient relationship. I think we would say, "Just be sure you tell them
everything that you know, that you make no effort whatsoever to distort, lie, hide,
conceal. That is unethical." But I also feel that if you race in and try to explain
technicalities, the family might not at that moment want to spend time talking about
medicine. They want to know what's going on with their child, and that's a different
issue. Finally, I think the physician should arrange for a later follow-up to talkwith the
family in more detail about what he knows.
MS. MARTA MORET: I am a free-lancejournalist. Thejournalism profession attempts to
bring in the human factors related to matters like medical malpractice. Certainly the
story of a six-year-old child, who goes in for routine elective surgery, which results in a
comatosecondition for the rest ofher foreseeablelife, sells papers. But I thinkthere are
some ethical issues that medicaljournalists and medical writers are trying to examine.
We are seeing a more in-depth review of the issues of informed consent and of the
physician-patient relationship. In previous times, this relationship was sacrosanct. I
think journalism is trying to get at those kinds of issues and to create an air of
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responsibility. That's not to say that all journalists are responsible. But I do think
they're trying to look at the issue of whether medical malpractice suits are really
overwhelming the community. Is it a lawyer- or a physician-created issue? Who is
creating the issue?
DR. MORRIS WESSEL: It seems to me that, given the income of the surgeons or
executives of the hospital, there is a moral responsibility for the hospital board,
whether it's a professional or a lay board, to see to it that its system is above reproach.
Ifit's a small hospital, maybe there should be rules that one cannot do certain kinds of
surgery ifthere are no house officers. Ifthere are seven ENT people in the community,
maybe each ENT person should stay in fora 24-hour period to supervise. I thinknurses
should not be put in the position ofcarrying this responsibility.
DR. KATZ: The role of the medical expert is an important issue that requires further
discussion. The problem begins by saying that the expert medical witness should give
an unbiased opinion. Nobodycangiveanunbiased opinion, except maybe me, and even
I find it difficult all the time. I think the medical expert witness should put himself in
the posture that, to the extent possible, he will make the best case for plaintiff or
defendant without giving false testimony or asserting things that, on the basis of
clinical judgment and expert knowledge, he really could never defend before any kind
of medical board. He must remain true to the highest standards of the medical
profession.
DR. BARASH: I agree that the relationship between the primary physician, in this case
the surgeon, and the patient is very important. I think it does the surgeon and the
anesthesiologist good to speak to the parents together. There is a fragile relationship,
probably the most fragile in medicine, between the anesthesiologist, surgeon, and
patient. It's theonlytime that I'm awareofin medicinewhen twophysicians arecaring
actively, in a very important way, for a patient.
DR.JONATHAN KATZ: There is another actor in this drama that's not represented here,
and that is the third-party payor, the insurer-for example, Medicare, Blue Cross.
They have two very important roles in this scenario. The first is that they're beginning
to dictate highly important medical decisions. For example, we talk about informed
consent: the anesthesiologist seeing the patient the evening before surgery. It's not
unusual forthird-party payors to insist that people be admitted forveryserious surgery
the morning of surgery, leaving very little time for preparation and consent. More to
the point, these third-party payors also insist that certain procedures be done either as
anoutpatient in a hospital settingor in anoutpatient facility, not even a hospital. There
are locations in this country where tonsillectomies are being done on an outpatient
basis. I wonder ifthe considerations would be different in this case had this procedure
been done and the patient sent home specifically because that's what the insurance
carrier demanded.
MR. SKOLNICK: Whether the insurance carrier demands it or not, I think, is not the
central issue. Ifyou're going todothese procedures on anoutpatient basis, you'd better
be prepared to deal with emergencies as they arise, without necessarily reducing your
capacity to deal effectively with those emergencies.
DR. GRAF: Why should the medical community or society as a whole pay millions of
dollars for suits that really involve maloccurrence rather than malpractice?
MR. SCHUCK: I think the whole question of malpractice needs to be put in a slightly
larger context in order to respond to this point. First ofall, we do not know very much
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about how much malpractice actually occurs. In fact, there has been one empirical
study ofwhich I am aware in which a panel ofphysicians reviewed hospital records and
determined the number of maloccurrences that were, in their view, attributable to
malpractice. It turned out that the number of malpractice claims that were actually
brought was a very small percentage, well under ten percent, of the malpractice
incidents that they thought had occurred. I believe it was under 5 percent. So another
problem that we have to address is the instances of malpractice that occur but are not
brought to the attention of either the legal system or some compensatory social
insurance system.
Second, in some ways, the malpracticecrisis is, oddly enough, a triumph ofmedicine
and law, in the sense that many ofthe incidents that are subject to malpractice actions
are the subject of claims precisely because the public has acquired enormous con-
fidence in the medical profession and is disappointed when something goes wrong. It
testifies, I think, to the near infallibility that is imputed to doctors, which is clearly
excessive relative to the possibilities ofscience at this time, but which suggests that the
public believes that when medicine fails, somebody's to blame.
It's a triumphoflaw in the sensethat somecases are, in fact, casesofmalpractice. In
other societies, claims are not brought to the courts for compensation because of the
way in which the legal system is organized or because there are social insurance
systems. It seems to me that the legal reforms of the last 20-25 years have expanded
access to care, in part, because of the malpractice problem. Finally, this patient has
access to lawyers like David Skolnick because of the way in which we have organized
our legal system to vindicate valid claims. Now, it's impossible in any legal system to
vindicate valid claims without permitting invalid claims to be tried and lost. Until we
have a social system that compensates for maloccurrences, as well as malpractice, it
seems to me that we have to rely upon some system of this kind. We can fine tune
around the edges, but I don't think the problems we've discussed necessarily invalidate
the system as a whole.
SUMMARY
The conference was organized in part to dispel some of the misinformation that
interferes with cooperative efforts of attorneys and physicians to redress the malprac-
tice situation. During discussion of the hypothetical case, participants identified how
medical decision-making responsibilities were allocated among health care providers
caring for the patient. Panel members suggested ways in which medical decision
making might be affected by non-medical factors such as third-party reimbursement
(e.g., selection of inpatient or outpatient setting, the opportunity to discuss issues
related to informed consent prior to the day ofa procedure) and potential malpractice
litigation (e.g., documentation in charts, use ofdiagnostic procedures). The character-
ization ofdecision-making roles and responsibilities differed somewhat for purposes of
malpractice litigation; that is, which caregivers might be named as defendants.
Panel members reconstructed the development of the medical incident into a legal
case. Plaintiff's attorney commented that it is often a hospital employee who advises
the family to consult an attorney and described some ofthe constraints on information
gathering (e.g., the rule of "discovery" requiring that suit be filed before defendants
can be forced to give statements about what happened, insurance contract provisions
prohibiting physicians from talking without legal counsel present to persons who
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indicate that they plan to file suit). He also briefly explained the rationale for the
contingency fee arrangement in these cases.
Describing the role ofthe medical expert witness and the need to review the medical
record, he outlined the process of deciding whether to pursue a malpractice case. In
making this decision, plaintifl's attorney evaluates the facts to identify issues in the
case, to determine if there are deviations from the standard of care, and to try to
predict jury reaction. If a suit is filed, defense attorneys employed by the hospital,
insurance company, or individual defendants will decide, based on facts including
coverage limits, possible publicity, and likelihood of successful prosecution, whether
the case should be settled and for what amount. Interests represented by the defense
attorneys differ and may affect settlement strategies. Physician feelings ofconcern for
the patient/family or desire for vindication will, to varying degrees, be factors in the
decision to try or settle a case.
Panel members explored several important policy issues. Among these were the
effect of malpractice cases on doctor-patient communications and ethical issues
concerning expert witnesses. Discussants and members of the audience expressed
concern that, despite lack of negligence, malpractice cases too frequently result in a
substantial verdict or settlement when medical maloccurrence stems from resource
allocation constraints. For instance, particularly in small, rural, community hospitals,
facilities or staffing may be inadequate for ideal responses to rare complications or
emergencies requiring specialized care. Health care providers commented that, in the
absence of a social insurance system to provide services in the event of medical
maloccurrence, they often bear the burden in professional, emotional, and financial
terms when the legal system is used for those purposes.
In 1986, a Connecticut physician, with the support of the State Medical Society,
countersued a plaintiff's attorney and his law firm for malicious prosecution of a
malpractice suit filed against the physician. In 1988, the physician settled the case for
$99,000. Before this case and at the time ofthe conference, physician countersuits had
generally been unsuccessful. This outcome and similar decisions theoretically should
make attorneys more selective in bringing malpractice actions. Nonetheless, attorneys
and health care providers agreed that, despite legislative and professional efforts to
address the medical malpractice situation, the problem persists during this time of
dramatic change in health care delivery and medical practice.
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